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GR CASE NO: 2190/2008 
PROSECUTOR: STATE OF ASSAM 

ACCUSED: MD MOMIN ALI & ANR 

 

TYPED BY ME: MS M SARMAH, AJS 
                          JMFC, TEZPUR 

DISTRICT: SONITPUR 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR 

 

GR CASE NO. 2190 of 2008 

(Arising out of Dhekiajuli PS Case No 399/2008) 

U/S 380/411 r/w 34 INDIAN PENAL CODE, 1860 

 

PROSECUTOR: STATE OF ASSAB 

VERSUS  

          ACCUSED: 1.) MD MOMIN ALI 

             2.) JIAUR RAHMAN 

 

PRESENT:  Ms Meenakshi Sarmah, AJS 

          Judicial Magistrate First Class 

          Tezpur 

 

APPEARED: 

ADVOCATE FOR THE PROSECUTION: SHRI J ADHIKARI, Asst PP 

ADVOCATE FOR THE ACCUSED: SHRI B BASUMATARY 

CHARGE FRAMED ON: 20/03/2015 

EVIDENCE RECORDED ON: 28/04/2015, 5/05/2015, 20/05/2015,  

      2/06/2015 & 20/06/2015  

ARGUMENT HEARD ON: 6/07/2015 

JUDGMENT DELIVERED ON: 10/07/2015 
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J U D G M E N T 

 

1. The prosecution in this case was set in motion by lodging of an 

ejahar with the Officer in Charge of the Dhekiajuli Police Station 

on 25/12/2008 by Shri Sani Orang (hereafter referred as 

informant) to the effect that on 23/12/2008 in the night hours 

five (5) cows were stolen from the cowshed of his house by some 

unknown miscreants. The informant had also given details of the 

description of the five cows in his ejahar.  

 

2. The police upon receipt of the ejahar registered Dhekiajuli Police 

Station case no: 399/2008 under section 380 of the Indian Penal 

Code (IPC) and entrusted Sri Diganta Kumar Borah as the 

investigating officer of this case. The I/O then visited the place of 

occurrence, recovered the stolen cows, recorded the statement of 

witnesses and after arrest forwarded the accused persons before 

the Court.  Upon completion of the investigation, the police 

submitted charge sheet against the accused persons namely, Md 

Momin Ali, Md Umar Ali, Md Jiaur Rahman and Sri Tarun Chandra 

Bhuyan under section 380/411 r/w 34 IPC. 

 

 

3. It would be pertinent to mention herein that the accused person 

Md Umar Ali could not be found and was declared an absconder; 

after which the case was filed against them.  

 

4. The remaining accused persons, Md Momin Ali, Md Jiaur Rahman 

and Sri Tarun Chandra Bhuyan (hereafter referred as accused 

persons) was called upon to enter trial and accordingly the said 

accused persons appeared and the copies of the relevant 
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documents were furnished to them. The formal charge under 

section 380/411 r/w 34 IPC was framed against the accused 

persons, Md Jiaur Rahman and Md Momin Ali (hereinafter 

referred to as accused persons) and the same was read over 

and explained to them, to which they pleaded not guilty and 

claimed to be tried. 

 

5. It is worthwhile to mention that the accused Sri Tarun Chandra 

Bhuyan was discharged from the charges under section 380/411 

r/w 34 IPC due to lack of prima facie materials against him.  

 

 

6. The prosecution in support of its case examined as many as eight 

witnesses and exhibited five documents; whereas the defence 

declined to adduce evidence. 

 

7.  The accused persons were examined under section 313 CrPC.   

The defence case is of total denial as evident from the statement 

of the accused persons recorded under section 313 CrPC.  

 

8. Upon the case set up by the prosecution I have framed the 

following point for determination in this case in order to arrive at 

a definite finding as regards the matter in dispute- 

 

 

(i.) Whether the accused persons on 23/12/2008 at 

the night hours committed theft of five cows 

from the cowshed of the house of the informant 

in furtherance of their common intention and 

thereby committed offence under section 380 

r/w 34 IPC? 
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(ii.) Whether the accused persons have retain the 

five stolen cows of the informant knowing it to 

be a stolen property in furtherance of their 

common intention and thereby committed 

offence under section 411 r/w 34 IPC? 

 

9. I have heard the learned Asstt P.P and the learned counsel on 

behalf of the aforesaid accused. The learned counsel for the 

accused persons had prayed to acquit the accused persons as 

there are no materials against them. 

 

 

DISCUSSION, DECISION AND REASONS 

THEREOF:- 

 

10. Now let me discuss the materials on record and try to arrive at a 

definite finding as regards the point for determination. 

 

11. The prosecution has examined as many as eight witnesses 

including the investigating officer and exhibited five documents in 

support of its case. 

 

12. PW 1, Sri Sani Orang (hereinafter referred to as PW 1) had 

stated in his evidence that in the year 2008 his five cows were 

missing from his cowshed while he was sleeping in the night. He 

came to know about the theft when in the morning he woke up to 

untie the cows. Thereafter when he went to the police station to 

inform the aforesaid matter, he came to know that his cows were 
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recovered and then he had gone with the police to get the cows. 

He proved Exhibit 1 as the ejahar lodged by him.  

 

13. PW 2, Sri Jatin Nath (hereinafter referred to as the PW 2) 

had stated in his evidence that when five cows of the informant 

were stolen, he then informed the matter to the Raikoshmari 

Police station, who then informed the matter to the Mazbaat 

police station because the cow market was held in a place falling 

into their jurisdiction. Then the police informed them that the 

stolen cows were recovered by the Siburi police station. Then he 

along with the informant and the police had gone to there. He 

proved Exhibit 2 as the seizure list.  

 

14. PW 3, Md Shahjahan Ali (hereinafter referred to as PW 3) 

had stated in his evidence that the informant cows were missing 

and while the informant was finding the same, he got the news 

that the cows were recovered in Silburi. PW 3 came to know that 

he came to know from others that the cows of the informant got 

stolen. Thereafter he had gone with the informant to get the cows 

from Silburi.  

 

15. PW 4, Shakina Begum (hereinafter referred to as PW 4) 

had stated in his evidence that she had heard that five cows of 

the informant were stolen.  

 

16. PW 5, Hapjur Rahman (hereinafter referred to as PW 5) 

had stated in his evidence that in a cow market held in Siburi in 

the year 2008, he saw two cows were left unattended without any 

owners. Then he informed the police about it, and the police took 

away the cows from a khuar. He proved Exhibit 3 as the seizure 

list.  
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17. PW 6, Samuruddin Ahmed (hereinafter referred to as PW 

6) had stated in his evidence that  around six years back the 

Mahaldar of the Silburi cow market to checked whether the price 

of 6 cows at Rs 19,000/- was properly priced or not. Since he 

found the said amount to be too less as compared to the market 

value of one cow, he smell something fishy he told it to the 

Mahaldar and then came back to his work. Later on, he heard that 

the Mahaldar of the market had handed over those cows to the 

police.  

 

18. PW 7, Abdul Khlaeq (hereinafter referred to as PW 7) had 

stated in his evidence that the Mahldar of the Siburi market had 

kept three cows in his khuar and later on police came and took 

those cows and handed the same to its owners.  

 

19. PW 8, Sri Diganta Kumar Borah (hereinafter referred to as 

PW 8) is the investigating officer of this case and his evidence is 

merely formal in nature. He proved Exhibit 1 and Exhibit 2 as the 

seizure list, Exhibit 4 as the chargesheet and Exhibit 5 as the 

sketch map.  

 

20. On scanning the entire evidence on record , it has emerged out 

that PW 1 , PW 2 and PW 3 who had gone back to get back the 

stolen cows had nowhere stated in his evidence that the stolen 

cows were recovered from the possession of the accused persons 

of this case. Further PW 5 and PW 6 on the other hand had also 

not stated that the cows were found with any owners.  

 

21. Thus on the basis of the above discussion, one thing had come 

out crystal clear that there is no single evidence on record which 
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could link the aforesaid accused persons in connection with this 

case. Therefore on what basis the said accused persons had been 

implicated in this case is quite vague and there is no single 

justification for the same. The poor investigation of this case had 

totally severed the prosecution case so as to prove the guilt of the 

accused persons.  

 

22. Thus the prosecution had failed to bring home the charges leveled 

against the accused persons.  

 

23. DECISION:  The prosecution has failed to prove that the accused 

persons have committed the alleged offence of theft and then 

retaining the stolen property in furtherance of their common 

intention at the relevant time as alleged in the ejahar; as such the 

points for determination are answered in the negative, in favour 

of the accused persons. 

 

 

ORDER 

 

24. In view of the discussions made above and the decision reached 

in the foregoing points for determination it is held that the 

prosecution has failed to prove the charges against the accused 

persons; as such the accused persons namely, Md Momin Ali and 

Jiaur Rahman are acquitted from the charge under section 

380/411 r/w 34 IPC and are set at liberty.  

25. The bail bond of the accused persons and their surety shall 

remain in force for six months from today.  
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26.  The case is disposed of on contest without cost.  

 

Given under my hand and seal of this court on this 10th day of 

July, 2015 at Tezpur.   

 

 

 

      (Ms Meenakshi Sarmah) 

     Judicial Magistrate First Class, 

         Sonitpur, Tezpur 
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APPENDIX 

 

PROSECUTION EXHIBITS  

1. EJAHAR 

2. SEIZURE LIST 

3. SEZIURE LIST  

4. CHARGESHEET 

5. SKETCH MAP 

DEFENCE EXHIBITS 

NONE 

COURT EXHBITS 

NONE 

 

PROSECUTION WITNESSES: 

1. SRI SANI ORANG 

2. SRI JATIN NATH 

3. MD SHAHJAHAN ALI 

4. SHAKINA BEGUM 

5. HAPJUR RAHMAN 

6. SAMIRUDDIN AHMED 

7. ABDUL KHALEQ 

8. SRI DIGANTA KUMAR BORAH 

 

DEFENCE WITNESS 

NONE 
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COURT WITNESSES 

NONE 

 

 

 

(Ms Meenakshi Sarmah) 

Judicial Magistrate First Class,  

Tezpur, Sonitpur. 

 

 


